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BY HAND 
The Honorable Richard M. Bennan 
United States District Judge 
Southern District of New York 
500 Pearl Street 
New York, New York 10007 

Re: 	 United States v. Rudy Kurniawan 
Sl 12 Cr. 376 (RMB) 

Dear Judge Bennan: 

The Government writes in response to the Court's Apri125th Order Whict· directs the 
Government to explain why the parties should be pennitted to take th~ depositio ofcertain 
witnesses - specifically, winemakers in France who will be unavailable due to t e grape harvest 

in this matter. This letter explains why the proposed deponents' testimony is ecessary, why 
they cannot attend the trial in person, and how the proposed depositions would lle in compliance 
with Rule 15 of the Federal Rules of Criminal Procedure ("Rule 15"), including ~y "exceptional 
circumstances," the "interests ofjustice," and the defendant's presence. • 

The parties would like to depose up to three French citizens who reSide~. France -
Laurent Ponsot, Christophe Roumier, and Aubert de Villaine. Mr. Ponsot and r. Roumier are 
the head winemakers at their respective domaines, Domaine Ponsot and Domain Roumier, in 
Burgundy, France. Mr. de Villaine is the co-owner and co-director of Domaine de la 

I 

Romanee-Conti. Mr. Ponsot and Mr. Roumier would not be able to attend the trial in September 
because their responsibilities as the head winemakers during the harvest, WhiChf' ay coincide 
with the trial, prevent them from leaving Burgundy at that time. Mr. de Villaine believes that he 
may be able testify at the trial but he cannot be certain that the harvest would pr vent him from 
attending the trial. Both the Government and the defendant prefer to have Mr. d Villaine testify 
at trial rather than by deposition, but in the event that Mr. de Villaine concludes that he cannot 
leave Burgundy for the trial due to the harvest, the parties would like to depose Mr. de Villaine. 

Messrs. Ponsot, Roumier, and de Villaine are the heads of their respecti~e domaines with 
unique knowledge about the wines that the defendant is alleged to have c.ounter ited. Thus, all 
three witnesses will present highly relevant and necessary testimony that no oth r witness can 
offer about allegedly counterfeit bottles of wine discussed in the Superseding In. ictment. 
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Among other things, Mr. Ponsot and Mr. Roumier are expected to testi~1that ceratin 
bottles of wine allegedly consigned by the defendant that purported to be from omaine Ponsot 
and Domaine Roumier are counterfeits because the wines in question were neve made. For 
example, Mr. Ponsot is expected to testify that purported bottles of pre-l 982 Cl .s St. Denis from 
Domaine Ponsot that the defendant consigned to auction are fakes because 1982 iwas the first 
vintage of Clos St. Denis wine produced by Domaine Ponsot. (See S 1 Ind. ~~ 9t1 0). Mr. Ponsot 
will also testify about an important conversatiop with the defendant in which theidefendant 
purported to provide Mr. Ponsot with the name and phone numbers of a man in~donesia who 
the defendant claimed sold him the fake Ponsot wines. Mr. Ponsot will testify t at the two phone 
numbers given to him were dead ends that produced no information about the ported source 
for the fake Ponsot wines. Mr. Ponsot is the only witness who can testify as to .is conversation 
with the defendant. 

Mr. Roumier is expected to testify that a purported 1923 bottle of Domaine Roumier that 
Mr. Roumier tasted and was allegedly consigned by defendant was counterfeit. (See S 1 Ind. ~ 8). 
Among other reasons, Mr. Roumier is expected to testify that the wine is a fake because 
Domaine Roumier did not start making that particular wine until 1952, so a 1923 bottle of that 
wine from Domaine Roumier cannot exist. 

Mr. de Villaine, who regularly inspects bottles submitted to Domaine de la 
Romanee-Conti by collectors and auction houses, is expected to testify that purported bottles of 
Domaine de la Romanee-Conti wine allegedly sold by the defendant are counterfeit. (See SI Ind. 
~~7-8, 11-13). 

All three witnesses are also expected to testify that the counterfeit labels and other items 
found in the defendant's home are not authentic. (See ld. ~~ 4(c)-(d)). The testimony ofMessrs. 
Ponsot, Roumier, and de Villaine is thus necessary because they possess unique knowledge about 
the wines that the defendant is alleged to have counterfeited. 

In addition, all three witnesses are unavailable because they have informed the 
Government that they will not be able to testify in September, or in the case of Mr. de Villaine, 
that he may not be able to testify at the trial. See Fed. R. Evid. 804(a)(5) (declarant is unavailable 
if proponent of a statement "has been unable to procure the declarant's attendance ... by process 
or other reasonable means"); see, e.g., United States v. Johnpoll, 739 F.2d 702, 709 (2d Cir. 
1984) (four Swiss nationals were all unavailable pursuant to Rule 15, including one who refused 
to come to the United States and three others who refused to come unless the Government agreed 
to pay them); United States v. Des Marteau, 162 F.R.D. 364 (M.D. Fla. 1995) (eN'en though some 
witnesses expressed willingness to travel from Canada to United States for trial,possibility that 
witnesses might change their minds justified foreign depositions). The witnessej) are also 
unavailable because they are French citizens residing in France, so they cannot tje compelled to 
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testify at the trial by means of a trial subpoena. See United States v. Drogoul, 1 f.3d 1546, 1553 
(lIth Cir. 1993); United States v. Marteau, 162 F.R.D. 364, 368 (M.D. Fla. 199$) (quoting 
Drogoul and finding that a Canadian witness was unavailable even though she h/id indicated a 
willingness to attend trial, because she might change her mind and was beyond the subpoena 
power of the Court). . 

The parties' proposal to conduct depositions in this case would be in full compliance with 
Rule 15. Rule 15 provides that "[a] party may move that a prospective witness be deposed in 
order to preserve testimony for trial." Fed. R. Crim. P. 15. "The court may granjt the motion 
because of exceptional circumstances and in the interest ofjustice." Id. The Se¢ond Circuit has 
held that these preconditions are met "if th[ e] witness' testimony is material to t~e case and if the 
witness is unavailable to appear at trial." United States v. Johnpoll, 739 F.2d 702, 709 (2d Cir. 
1984). Rule 15 does "not require any conclusive showing of unavailability before a deposition 
can be taken," because "[i]t would be unreasonable and undesirable to require the government to 
assert with certainty that a witness will be unavailable for trial months ahead of time." United 
States v. Sines, 761 F.2d 1434, 1439 (9th Cir. 1985). Rule 15 also states that the "parties may by 
agreement take and use a deposition with the court's consent." Fed. R. Crim. Pro. 15(h); see 
United States v. Domnitser, 11 Cr. 120 (TGP), Dkt. No. 232 (March 13,2013 order granting 
Government's unopposed motion to take Ru1e 15 depositions). 

I have consulted with Mr. Proctor about how the depositions would be conducted and we 
are in agreement that the depositions will be held in the United States. The defendant and Mr. 
Proctor will be present for the depositions. The depositions would be videotaped, and a 
verbatim, stenographic recording will be made. All other aspects of the depositions will confonn 
with the requirements of Rule 15 and the rules governing civil depositions, which Rule 15 
incorporates by reference. See Fed. R. Crim Pro. 15(e). The Government respectfully requests 
two weeks to provide the Court and defense counsel with proposed dates for the depositions. 

Finally, there are exceptional circumstances which justify taking the depositions and it is 
also in the interest ofjustice that the Court allow the parties to conduct the proposed depositions. 
The Second Circuit Court of Appeals has found "exceptional circumstances" to be present when 
the Government has demonstrated that a prospective witness is likely to be unavailable to testify 
at trial. See United States v. Salim, 855 F.2d 944,948 (2d Cir. 1988); Johnpoll, 739 F.2d at 709. 
"It is well-settled that the 'exceptional circumstances' required to justify the deposition of a 
prospective witness are present if that witness' [sic] testimony is material to the case and if the 
witness is unavailable to appear at trial." United States v. Korolkov, 870 F. Supp. 60, 65 
(S.D.N.Y. 1994) (citing Johnpoll, 739 F.2d at 709 and United States v. Singleton, 460 F.2d 1148, 
1154 (2d Cir. 1972)). At least two and possibly all three witnesses will be unavailable to testify 
in September because the trial date coincides with the harvest in Burgundy, which will require 
the witnesses to be in Burgundy. The witnesses are thus unavailable and there are exceptional 
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circumstances which justify taking their depositions. 

It would also be in the interest ofjustice to present the testimony of Mes$rs. Ponsot, 
Roumier, and de Villaine to the jury, which will only be possible if the Court authorizes their 
depositions. The Government originally proposed a trial date in July primarily tiecause all three 
of those witnesses were available to attend the trial in July. Due to no fault of the Government, 
the Court moved the trial to September to accommodate defense counsel's schequle. Under 
these circumstances, justice would be served by allowing the parties to depose the witnesses so 
that the Government can present the testimony ofthese witnesses to the jury, jus~ as it would 
have been able to if the trial was held in JUly. Indeed, the Government would be1 unfairly 
prejudiced if it was not allowed to present the testimony of Messrs. Ponsot, Routnier, and de 
Villaine to the jury because no one else possesses the intimate knowledge that these witnesses 
have about their respective domaines. 

Respectfully submitted, 

PREET BHARARA 
United States Attorney 

Josep P. Facciponti 
Assistant United States Attorneys 
Telephone: (212) 637-1024/2522 

Cc: Michael Proctor, Esq. (via email) 
Counsel for the ..Lr~ :I. 

~~t~R~~Ff.;' au".~..4 

~ Richard M. Berman. U.S.DJ. 
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