
BY HAND 
The Honorable Richard M. Berman 
United States District Judge 
Southern District of New York 
500 Pearl Street 
New York, New York 10007 

Re: 
S 1 12 Cr. 376 (RMB) 

. 

Dear Judge Berman: 

U.S. Department of Justice 

United States Attorney 
Southern District ofNew York 

The Sibrje { AtO"? 8uiWtRi 
One Saint Andrew's Plaza 
New Yart New Yqrk 'OOO? 

so OR~~:';. '::> IJ .,J If ~ 
Date:~ ~Kh. • ti.M.••N 

Richard M. Berman, U.S.D.J. 

At the last pretrial conference on July 18, 2013, the defendant informed the Court that he 
will likely seek an adjournment of the trial currently scheduled for September 9, 2013. The 
Government respectfully submits this letter to oppose the defendant's request for an adjournment 
and to provide the Court with its reasons for doing so. To be clear, the only reason the defendant 
is seeking an adjournment is that he has allowed his relationship with his current counsel to 
deteriorate over a period of months, and during that time, he has not made sufficient headway in 
retaining new counsel. Kurniawan now seeks to switch counsel quite late in the game, but only if 
he can find the funds to pay for new counsel by July 31 st. This is a problem of Kurniawan's own 
making that the Court should not accommodate. There are important competing interests in a 
September 9th trial, such as prejudicing the Government's presentation of its case and 
undermining the public's interest in a prompt trial, that outweigh Kurniawan's interest in a 
continuance. Additionally, Kurniawan's right to constitutionally effective counsel would not be 
compromised by keeping the September 9th trial date. 

In the interest of brevity, we will not recite the entire history of the issues that have 
brought a potential adjournment ofthe trial date to the Court's attention. The parties and the 
Court are aware of the relevant facts. The most pertinent facts are as follows: 

• 	 On April 10, 2013, the Court held a conference to arraign the defendant on the 
superseding indictment and to set a trial date. In discussing potential trial dates, 
the Court offered the parties a trial date as early as May, noting that Kurniawan 

and that the Court "need[ ed] to get him a trial as fast as 
13 Tr. 6:4-5.) In the end, the Court set the trial for September 9, 
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• 	 On June 6, 2013, the Court issued an order directing the parties to appear for a 
conference on June 11 tho The Court's June 6th Order was prompted by an ex parte 
letter sent to the Court by Kurniawan's counsel, Michael Proctor, Esq., at some 
point prior to June 6th 

• That letter was filed under seal but generally speaking, the 
letter discusses certain issues affecting the attorney-client relationship between 
Kurniawan and Mr. Proctor. 

• 	 A conference was held on June 11 th to address the issues affecting the attorney
client relationship. The Court scheduled another conference for July 8th

• Another 
conference was set for July 8th 

• 

• 	 The next conference was held on the July 8th
, nearly one month after the prior 

conference. In that month, there had been no positive change in the attorney
client relationship. The Court summoned Dawn Cardi, Esq., the CJA attorney on 
duty that day, in the event that Kurniawan chose to apply for CJA counsel. 
Another conference was set for July 11 tho 

• 	 At the July 1 ph conference, Kurniawan had failed to resolve the matter(s) 
affecting his relationship with Mr. Proctor. Nor did Kurniawan retain new 
counsel. Ms. Cardi was also present, even though Kurniawan had not (and never 
has) applied for CJA representation. Another conference was set for July 18th

• 

• 	 At the July 18th conference, two prospective new counsel - Jerome Mooney, Esq. 
and Vincent S. Verdiramo, Esq. - informed the Court that will seek to substitute as 
counsel for Kurniawan, provided that Kurniawan's family is able to fund his 
defense. Messrs. Mooney and Verdiramo believed that those funds would be 
forthcoming from Asia in about a week's time. The Government explained that it 
would advocate for keeping the September 9th trial date and that by seeking to 
represent Kurniawan, Messrs. Mooney and Verdiramo ran the risk that the Court 
would agree with the Government. The Court set another conference for July 31 st. 

The law with respect to trial adjournments is clear. It is well established that this Court 
enjoys wide "latitude in balancing the right to counsel ofchoice against the demands of its 
calendar." United States v. Gonzalez-Lopez, 548 U.S. 140, 150 (2006); Morris v. Slappy, 461 
U.S. 1, 11-12 (1983) (stating that trial judges receive broad discretion on matters ofcontinuances 
because they require a great deal oflatitude in scheduling trials, assembling witnesses, lawyers, 
andjurors); United States v. Konstantin, No. 07-0033-cr., 2008 WL 2229270, at *1 (2d Cir. May 
29,2008) (summary order). The scheduled start ofa trial is a matter entrusted to the discretion 
of this Court and the denial of an adjournment will only be reversed when the defendant can 
show "clear abuse" which means establishing "both that the denial of the adjournment was 
arbitrary, and that it substantially impaired the presentation of his case." Sequa Corp. v. GBJ 
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Corp., 156 F.3d 136, 147-48 (2d Cir. 1998). Kurniawan could not show that this Court abused 
its discretion, acted arbitrarily, or impaired his defense if the Court declined to adjourn the 
September 9th trial date for the reasons that follow. 

The Court should not adjourn the trial date because Kurniawan has failed to retain new 
counsel in a timely manner. If Kurniawan's new counsel is pressed for time to prepare, that is 
because he has waited too long to obtain representation. It appears to the Government that 
Kurniawan's dispute with Mr. Proctor arose no later than June 6th

, but likely earlier than that. 1 

Kurniawan has known for more than a month, since the June 11th conference, that he had to 
either work out his conflict(s) with Mr. Proctor or retain new counsel. Kurniawan has done 
neither. Indeed, Kurniawan has allowed his representation to become so uncertain that his 
prospective lawyers, Messrs. Mooney and Verdiramo, have asked to adjourn the trial before even 
filing a notice of appearance. This is an unreasonable request because it has been Kurniawan's 
dilatory tactics that have left prospective counsel with less time to prepare than they would want. 

Kurniawan cannot escape from the fact that any time pressure perceived by Kurniawan's 
prospective counsel was of Kurniawan's own making. For the third time, Kurniawan has elected 
to switch horses, this time mid-stream.2 Although it is his right to change counsel, having done 
so, Kurniawan cannot be heard to complain about needing more time to prepare his defense. See 
Williams v. Senkowski, No. 02-CV-2074 (JBW), 2003 WL 22956999, at *12 -13 (E.D.N.Y. 
Oct. 9,2003) (finding that denying a request for adjournment is not an abuse of discretion when 
defendant was aware of trial date and elected to replace counsel three days before trial). As the 
Second Circuit has observed, "[i]t is somewhat disingenuous for [a defendant] to claim that his 
attorney did not have enough time to prepare, and was therefore ineffective, when [the defendant] 
himself created the time pressure." United States v. Leslie, 103 F .3d 1093, 1099 (2d Cir. 1997). 

There are also compelling reasons to not adjourn the trial. The Government, for example, 
has an interest in presenting its case in the most effective manner possible. As the Court knows, 
three French winemakers are expected to testify in person at the trial if the current trial date is 
kept. If the Court adjourns the trial by one month or even a few months, at least one ofthose 
witnesses will not be able to testify live at the trial. An adjournment would mean deposing one 
or more of the witnesses, which will prejudice the Government by forcing it to reveal lines of 

lThe letter from Mr. Proctor to the Court that caused the Court to issue the June 6th Order was 
submitted ex parte and is under seal, so the Government cannot say with precision when the 
breakdown between Mr. Proctor and Kurniawan began. It obviously could not have been later 
than June 6th and it likely arose well before then. 

2Kurniawan was represented by Henry Weissmann, Esq., from Munger, Tolles and Olson LLP 
when he was arrested on March 8, 2012. Mr. Weissmann also represented Kurniawan in a 
related civil lawsuit that alleged that Kurniawan had sold counterfeit wine. On March 14,2012, 
Mr. Weissmann informed the Government that he would no longer be representing Kurniawan. 
Shortly thereafter, Mr. Proctor began representing Kurniawan. 
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questioning and general trial strategy months before the actual trial. (It would also mean the 
added expense of travel to New York for the deposition(s) for Kurniawan's counsel.) Kurniawan 
is, of course, aware of these facts, and he stands to benefit by getting a sneak peak at the 
Government's questions and strategy if the trial is adjourned. The Government would also be 
forced to play video of the depositions at the trial rather than present live testimony, which 
simply does not present as well as live testimony, Kurniawan should not be allowed to profit at 
the Government's expense by dragging his feet on his representation. 

The public also has a right to have this trial on September 9th
, There is substantial public 

interest in Kurniawan's case and the Sixth Amendment's guarantee of "the right to a speedy and 
public trial" implicates a right belonging to the public. United States v. Mase, 556 F.2d 671,676 
(2d Cir. 1977) (acknowledging the "the public's right to a speedy and public trial"). 

Finally, Kurniawan's right to constitutionally effective counsel would not be 
compromised by a September 9th trial. The Supreme Court has denied ineffectiveness claims in 
circumstances far more compelling than these. For example, in Avery v. Alabama, counsel was 
appointed in a capital case only three days before trial, and the trial court denied counsel's 
request for additional time to prepare. 308 U.S. 444 (1940). The Supreme Court held that 
defense counsel was not ineffective because evidence and witnesses were easily accessible to 
defense counsel and counsel's performance in trial was not constitutionally deficient. Id. By 
comparison, more than five weeks to prepare for a this case is reasonable in light of the 
circumstances. 

Regardless of whether Kurniawan's new counsel has enough time to prepare, a claim of 
ineffective counsel will fail if Kurniawan cannot establish prejudice. See Strickland v. 
Washington, 466 U.S. 668, 693 (1984) (even serious errors by defense counsel do not warrant 
granting relief where the conviction is supported by overwhelming evidence of guilt); 
Carrasquillo v. Graham, No. IO-CV-0197T, 2011 WL 3159106, at *6 (W.D.N.Y. July 26, 
2011) (denying ineffectiveness claim based on alleged lack of time to prepare for trial because 
evidence of defendant's guilt was overwhelming). Simply put, the evidence of Kurniawan's guilt 
is overwhelming. As set forth in the Superseding Indictment, a virtual wine counterfeiting 
laboratory was discovered in Kurniawan's home when he was arrested. Allowing Kurniawan's 
counsel additional time to prepare will not change that fact. 
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Accordingly, for the reasons given above, the Government respectfully requests that the 
Court decline to adjourn the current trial date because the Government's and the public's interest 
in a September 9th trial outweighs Kurniawan's interest in a continuance. 

Respectfully submitted, 

PREET BHARARA 
United States Attorney 

By: JPH_______ 
Jason P. Hernandez 
Joseph P. Facciponti 
Assistant United States Attorneys 
Telephone: (212) 637-1024/2522 

Cc: Michael Proctor, Esq. (via email) 
Counsel for the defendant 
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